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UNI TED STATES TAX COURT

JAVES E. BLASIUS AND MARY JO BLASIUS, ET AL.! Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 4366-01, 4367-01, Fil ed Septenber 14, 2005.

4368-01.
Ps and R have settled all issues in these
consol i dated cases save for Ps’ clains made pursuant to
sec. 7430, I.R C., for recovery of admnistrative and

l[itigation costs totaling $8,700.50. Ps’ grounds for
recovery are that R s position in these proceeding with
respect to the capitalization of certain expenditures,
whi ch position R conceded before trial, was not
substantially justified wthin the neaning of sec.
7430(c)(4) (B (i), I.R C

Held: R s position with respect to the
capitalization of the expenditures in question was
substantially justified wthin the neaning of sec.

! Cases of the follow ng petitioners are consolidated
herewith: Steven G Bal an, docket No. 4367-01, and Steven G
Bal an and Rachel Margul es, docket No. 4368-01.
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7430(c)(4)(B)(i), I.RC, with the result that Ps’ are
not entitled to recovery under sec. 7430(a), |.R C

Erwin A. Rubenstein and Nicole R Tennenhouse, for
petitioners.

Eric R Skinner and Phoebe L. Nearing, for respondent.

MVEMORANDUM OPI NI ON

HALPERN, Judge: These cases (the consolidated cases, or,
when referred to prior to consolidation, the cases) are before
the Court on petitioners’ notions for litigation and
admnistrative fees and costs (the notions) filed Cctober 9,
2002.2 The notions are nade pursuant to section 7430 and Rul es
230 through 233.% Petitioners seek to recover (1) attorney’s
fees of $7,131 and costs of $182 in connection with respondent’s
determ nations of deficiencies in tax with respect to
petitioners’ taxable (calendar) years 1996, 1997, and 1998 (the
audit years),* (2) attorney’s fees of $1,357.50 incurred through

August 31, 2002, in connection with filing the notions, plus (3)

2 On Cct. 23, 2002, petitioners noved to consolidate the
cases for purposes of disposing of the notions, which notions to
consolidate were granted on Nov. 18, 2002.

3 Unless otherwise indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

4 Docket No. 4366-01 involves cal endar years 1996, 1997,
and 1998. Docket No. 4367-01 invol ves cal endar year 1996.
Docket No. 4368-01 involves cal endar years 1997 and 1998.
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“other fees and expenses since August 31, 2002.” Petitioners
al so request that we increase the statutory fee limt based on
the expertise of petitioners’ counsel. Respondent objects to the
notions in all respects.

On March 7, 2005, the parties jointly noved pursuant to Rul e
141(b) to bifurcate consideration of the issues presented in the
notions. They requested that the Court first decide the “primary
| egal issue”, whether respondent has nmet his burden of proving
that his position in the consolidated cases was “substantially
justified” within the neaning of section 7430(c)(4)(B)(i). If,
and only if, the Court were to decide that issue in petitioners’
favor, then the Court would decide the remaining issues, which
i nvol ve the anobunt of the attorney’s fees and ot her expenses
properly recoverable by petitioners.® During a March 14, 2005,
tel econference, counsel for the parties agreed that the Court may
deci de the substantial justification issue without a trial or
hearing. On March 17, 2005, the Court issued an order granting
the parties’ joint notion to bifurcate. No trial or hearing has
been hel d.

Because the parties appear to agree on the underlying facts

necessary for us to reach a decision on the substanti al

5> A decision in respondent’s favor on the substanti al
justification issue would result in a denial of the notions and
render noot the issues relating to the anount of any recoverable
attorney’s fees or other expenses. See sec. 7430(c)(4)(B)
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justification issue, there are no factual issues in that respect
to resolve.® Therefore, we shall proceed on the basis of the
parties’ subm ssions. For the reasons di scussed bel ow, we shall
deny the notions.

Factual and Procedural Backqground

The parties filed a “Stipulation of Agreed Facts”, which,
W t h acconpanyi ng exhibits, is incorporated herein by this
ref erence.

Petitioners

Petitioners Janmes E. Blasius (Blasius) and Mary Jo Bl asius
are husband and wife who, at the tine their petition was fil ed,
resided in Northville, Mchigan. Petitioners Steven G Bal an
(Bal an) and Rachel WMargul es are husband and wife who, at the tine
their petitions were filed, resided in West Bl oonfield, Mchigan.
During the audit years, Blasius and Balan were the sole
shar ehol ders (Bl asius, 80 percent, Balan, 20 percent) of

Aut onotive Credit Corporation (ACC), an S corporation.’

6 Respondent concedes that (1) none of the limtations on
recovery found in sec. 7430(b) limts petitioners’ rights to a
recovery and (2) each petitioner is a “prevailing party”, as that
termis defined in sec. 7430(c)(4)(A), except with respect to the
i ssue of substantial justification raised by sec. 7430(c)(4)(B)
and herein addressed.

" The term“S corporation” is defined in sec. 1361(a)(1).
In general, an S corporation has no Federal incone tax liability,
and its itens of inconme, deduction, credit, and such are passed
through to (i.e., taken into account by) its sharehol ders. See
secs. 1363(a), 1366(a).
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Hi story of the Consoli dated Cases

By notices of deficiency dated Decenber 29 and 31, 2000 (the
noti ces of deficiency), respondent determ ned deficiencies in the
Federal incone taxes of petitioners for the audit years.

Expl anations included with the notices of deficiency show
adjustnments to petitioners’ incones resulting fromchanges in the
treatment of itenms of ACC passed through to Bl asius and Bal an on
account of their status as sharehol ders of ACC. Respondent
required the capitalization of certain costs incurred (and
deducted) by ACC in connection with (1) “Loan Oigination/

Acqui sition”, (2) “Ofering Expenses”, and (3) “Professional
Fees”.

On March 30, 2001, petitions were filed in the cases (the
petitions), and, on May 21, 2001, respondent answered the
petitions denying all assignnments of error.

On January 9, 2002, the Court notified the parties that the
cases were set for trial at the trial session of the Court
commenci ng June 10, 2002, in Detroit, M chigan.

On March 14, 2002, attorney Cksana O Xenos, on behal f of
all petitioners, wote a letter to Eric R Skinner, one of
respondent’s counsel in this case. In that letter, M. Xenos
requested that, in light of respondent’s position regarding the
deductibility of the types of costs at issue in the consolidated

cases, as stated in Announcenent 2002-9, 2002-1 C B. 536, issued



- 6 -
on February 15, 2002 (discussed infra), respondent “shoul d
wi t hout inordinate delay, confess error and concede the instant
cases in their entirety.”

On April 19, 2002, M. Skinner informed Ms. Xenos that, in
[ight of the March 15, 2002, issuance of Chief Counsel Notice
2002- 21 (discussed infra), respondent woul d concede the
deductibility of the loan origination/acquisition costs at issue
in each of the cases (the | oan origination/acquisition costs).?
Sonetinme previously, M. Skinner had been instructed by his
superior, D vision Counsel, Large and M d-Si ze Busi ness Divi sion
(LMSB), to contact Victoria Bal acek, Senior Legal Counsel (LNSB)
to confirmthe office’'s position with respect to the |oan
origination/acquisition costs. On April 19, 2002, M. Skinner
| earned from Ms. Bal acek that a concession of the issue was
appropriate in light of Chief Counsel Notice 2002-21. He then
contacted Ms. Xenos.

On May 29, 2002, Ms. Xenos again wote M. Skinner, alleging
that he was reneging in part on his prom se to concede the costs
at issue in the consolidated cases. M. Xenos requested that

“any stipul ated deci sion you propose for our consideration

8 Although petitioners argue that respondent did not
concede the deductibility of the | oan origination/acquisition
costs and professional fees until June 10, 2002, they do not
di spute M. Skinner’s affidavit stating that he informed M.
Xenos of the concession on Apr. 19, 2002.
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provi de for an award of reasonable admnistrative and litigation
fees and costs incurred in these civil proceedings.”?®

On May 31, 2002, we filed respondent’s trial nmenorandumin
each of the cases. [In those nenoranda, respondent concedes the
deductibility of both the |oan origination/acquisition costs and
t he professional fees at issue.

On June 10, 2002, the cases were called for trial. No trial
was hel d, however, since the Court received fromthe parties
stipulations of settled issues that resolved all of the then
outstandi ng i ssues in the cases.!® A section of each stipulation
is entitled “Adjustnments to Autonotive Credit Corporation, Inc.
(1120S)”. In those sections, petitioner(s) in each case
concede(s) that ACC s “expenditures for comm ssions and offering
expenses should be capitalized rather than deducted in the year

i ncurred”, and respondent in each case concedes the deductibility

® M. Xenos does not identify the portion of the “costs at
i ssue” that respondent is alleged to be “reneging on”. W
surm se that Ms. Xenos is not referring to the | oan
origination/acquisition costs conceded by respondent on Apr. 19,
2002, because her letter specifically confirns that “the service
has di savowed the position it pursued in the Lychuk case”; i.e.,
the capitalization of |loan acquisition costs. (See the
description infra of the costs at issue in Lychuk v.
Commi ssioner, 116 T.C. 374 (2001).) The request for costs and
fees recoverabl e under sec. 7430 suggests it is to those costs
(e.g., attorney’'s fees) that Ms. Xenos refers in her letter.

10 Al t hough stipulations of settled issues were not filed
in the cases until Cct. 9, 2002, the parties urge, and we agree,
that identical stipulations were reached on June 10, 2002. W
shall, therefore, treat June 10, 2002, as the date the parties
stipulated as set forth in the stipulations filed on Oct. 9.
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of ACC s (1) loan origination/acquisition costs and (2)
pr of essi onal fees.

Nat ure of the Expenses Conceded by Respondent To Be Deductible in
the Year | ncurred

Loan Oriqgi nati on/ Acqui sition Costs

ACC is the sane S corporation that was the focus of our

report in Lychuk v. Conm ssioner, 116 T.C 374 (2001), which

dealt with the 1993 and 1994 tax years of its then sharehol ders
(i ncluding petitioners Janes E. and Mary Jo Blasius). |In Lychuk

v. Conmm ssioner, supra at 376, we reported certain basic facts

with respect to ACC

It was fornmed to provide alternate financing for
purchasers of used autonobiles or |ight trucks

(coll ectively, autonobiles) who have marginal credit.
Its sol e business operation is (1) the acquisition of
install ment contracts from autonobil e deal ers (deal ers)
who have sold autonobiles to high credit risk

i ndi viduals and (2) the servicing of those contracts.
Its primary business activities are credit

i nvestigation, credit evaluation, docunentation, and
the nonitoring of collections on installnment contracts.

* * %

We have no reason to believe that those reported facts have
changed.

Moreover, the parties appear to agree that the | oan
origination/acquisition costs are essentially identical in nature

to costs described in Lychuk v. Conmni ssioner, supra at 377-381,

as incurred by ACC in investigating and acquiring autonobile
deal er install nment contracts with purchasers of autonobiles.

Briefly, the costs at issue were incurred by ACC enpl oyees in
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anal yzing credit applications submtted by the deal ers’

custoners, analyzing credit reports, verifying information
provided by credit applicants (the credit analysis activities),
and purchasing the approved installnment contracts fromthe

deal ers. Those costs consisted of enployee salaries and benefits
deened attributable to the foregoing activities.

Pr of essi onal Fees

The professional fees at issue in the consolidated cases
(professional fees) were paynents, apparently to third parties,
relating to the creation of a bank line of credit for ACC, which
ext ended over 2 cal endar years.

Chronol ogy of Adm nistrative and Judicial Devel opnents

Regardi ng the Capitalizati on Versus Expense |ssues Conceded by
Respondent in the Consoli dated Cases

Cases and Public Pronouncenents

On June 8, 1998, this Court issued its report in PNC

Bancorp, Inc. v. Comm ssioner, 110 T.C 349 (1998), revd. 212

F.3d 822 (3d Cir. 2000), in which we held that a bank’s costs
associ ated wth maki ng | oans extendi ng beyond the years in which
the costs were incurred, including salaries and benefits paid to
enpl oyees, are not currently deductible under section 162(a) and
nmust be capitalized under section 263(a).

On March 8, 1999, this Court issued its report in Norwest

Corp. v. Comm ssioner, 112 T.C. 89 (1999), affd. in part and

revd. in part sub nom Wells Fargo & Co. & Subs. v. Conm Ssioner,




- 10 -
224 F.3d 874 (8th Cr. 2000), in which we held that officer
sal aries and outside |legal fees incurred in investigating a
potential consolidation that was ultimately consummated are
capital expenditures not currently deductible under section
162(a).
On March 21, 2000, the Internal Revenue Service (IRS)
rel eased a docunent entitled “2000 Priority Quidance Plan”, in
which it listed “loan origination costs” anong the expenditures
to be addressed in “[g]uidance on deduction and capitalization”
On May 19, 2000, the Court of Appeals for the Third Crcuit

reversed our decision in PNC Bancorp, Inc. v. Conm ssioner, 212

F.3d 822 (3d Cir. 2000), revg. 110 T.C 349 (1998).
On August 29, 2000, the Court of Appeals for the Eighth

Circuit reversed in part our decision in Norwest Corp. v.

Commi ssi oner, supra, affirmng only our capitalization of outside

| egal fees incurred after a “final decision” had been nmade to

enter into the consolidation. WIlls Fargo & Co. and Subs. V.

Commi ssi oner, 224 F.3d 874 (8th G r. 2000), affg. in part and

revg. in part Norwest Corp. v. Conm ssioner, 112 T.C 89

(1999) . 1

11 Before the Court of Appeals, the Conmi ssioner conceded
the deductibility of outside |egal fees incurred before a “final
deci sion” was nmade on the basis of Rev. Rul. 99-23, 1999-1 C. B
998 (released on Apr. 30, 1999). Wlls Fargo & Co. and Subs. v.
Conmm ssi oner, 224 F.3d 874, 888 (8th Cr. 2000), affg. in part
and revg. in part Norwest Corp. v. Conm ssioner, 112 T.C. 89

(continued. . .)
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On May 31, 2001, this Court issued its report in Lychuk v.

Conm ssi oner, supra, in which we held that |oan acquisition costs

of the type at issue in the consolidated cases and certain
of fering expenditures are capital expenditures not deductible
under section 162(a).

On January 24, 2002, the IRS rel eased an Advance Noti ce of
Proposed Rul emaki ng (ANPRM describing “rul es and standards that
the IRS and Treasury Departnment expect to propose in 2002 in a
notice of proposed rulemaking that will clarify the application
of section 263(a) * * * to expenditures incurred in acquiring,
creating, or enhancing certain intangible assets or benefits.”
67 Fed. Reg. 3461 (Jan. 24, 2002). The ANPRMinvites public
coments “regarding these standards.” 1d. at 3461. One of the
anticipated proposals is a “12-nonth rule applicable to
expenditures paid to create or enhance certain intangible rights
or benefits.” 1d. at 3462. The ANPRM st at es:

Under the rule, capitalization under section 263(a)

woul d not be required for * * * [certain described

expenditures paid to create or enhance certain

intangi ble rights or benefits] unless that expenditure

created or enhanced intangible rights or benefits for

t he taxpayer that extend beyond the earlier of (i) 12

months after the first date on which the taxpayer
realizes the rights or benefits attributable to the

(... continued)
(1999). Rev. Rul. 99-23, 1999-1 C.B. at 1000, di stinguishes
bet ween investigatory expenses incurred “in order to determ ne
whet her to enter a new busi ness and which new business to enter”
(deducti bl e) and expenses “incurred in the attenpt to acquire a
speci fic business” (nondeductible).
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expenditure, or (ii) the end of the taxable year

follow ng the taxable year in which the expenditure is

incurred. [1d.]
The list of described expenditures eligible for imediate
deduction under the 12-nonth rul e does not include an expenditure
for, or with respect to, a bank line of credit of the type
acquired by ACC (the professional fees). The ANPRM al so advi ses
that, as one alternative approach designed “to mnimze
uncertainty and to ease the adm nistrative burden of accounting
for transaction costs * * * [,] the rules could allow a deduction
for all enpl oyee conpensation (including bonuses and commi ssi ons
that are paid with respect to the transaction)”. [d. at 3464.

On February 15, 2002, the I RS issued Announcenent 2002-9,
2002-1 C.B. 536 (originally published in 2002-7 |.R B. 536),
which is identical to the ANPRM

On March 15, 2002, the Chief Counsel, IRS, issued Chief
Counsel Notice (CCN) 2002-21, in which the Chief Counsel
announced that the IRS would no | onger “assert capitalization
under section 263(a) for enployee conpensation (other than
bonuses and conm ssions that are paid with respect to the
transaction), fixed overhead, or de mnims [under $5000] costs
related to the acquisition, creation, or enhancenent of
i ntangi bl e assets or benefits.”

On Decenber 19, 2002, the Treasury Departnent issued

proposed regul ati ons under section 263(a) (the proposed or
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proposed | NDOPCO'? regul ations), which contain the 12-nonth rule
descri bed above, and nmake it generally applicable to “anmounts
paid to create or enhance an intangi ble asset”. Sec. 1.263(a)-
4(f) (1), Proposed Incone Tax Regs., 67 Fed. Reg. 77719 (Dec. 19,
2002). The proposed regul ations also permt a deduction in the
year incurred for all “conpensation paid to enployees (including
bonuses and comm ssions paid to enployees)”. Sec. 1.263(a)-
4(e)(3) (i), Proposed Incone Tax Regs., 67 Fed. Reg. 77717 (Dec.
19, 2002).

The final regul ati ons under section 263(a) (the final or
final I NDOPCO regul ations), published in the Federal Register on
January 5, 2004, include both rules. Sec. 1.263(a)-4(e)(4)(i)
and (ii), Incone Tax Regs. (“enployee conpensation * * *

i ncl udi ng sal ary, bonuses and conmm ssions” treated as

deducti ble), and sec. 1.263(a)-4(f)(l), Income Tax Regs. (12-
month rule, applicable to “anounts paid to create (or to
facilitate the creation of)” an intangible). Pursuant to section
1.263(a)-4(0), Income Tax Regs., the final regulations apply to
“amounts paid or incurred on or after Decenber 31, 2003", which
is in accord wwth the statenent in the proposed regul ations that,

as proposed, section 1.263(a)-4 would apply to “anmobunts paid or

12 So naned for the U S. Suprene Court decision that was
the genesis of the regulations project that ultimately resulted
in the final regulations. See INDOPCO Inc. v. Conm ssioner, 503
U S 79 (1992).
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incurred on or after the date the final regulations are published
in the Federal Register.” Sec. 1.263(a)-4(0), Proposed |Incone
Tax Regs., 67 Fed. Reg. 77723 (Dec. 19, 2002).

Internal | RS Devel opnent s

The notions al so reference a nunber of internal IRS
docunents rel eased by respondent to petitioners in connection
with July 1, 2002, Freedom of Information Act (FO A) requests
made by petitioners’ counsel. One of those docunents is entitled
“Case History Report Form Internal Revenue Service — Ofice of
Chi ef Counsel”; it further states: “Case nane: Capitalization of
Self-Created I ntangi bl es Regul ation” (case history report form.
It traces the Chief Counsel’s and Treasury Departnent’s actions
that resulted in the issuance of the proposed | NDOPCO
regul ations. It reflects that, on May 7, 2001, Chief Counsel and
Treasury Departnent officials net to discuss the scope of a
proposed regul ati ons project regarding capitalization of self-
created intangi bles and that, throughout the bal ance of 1991 and
into January 1992, when the ANPRM was issued, there were numnerous
Chi ef Counsel — Treasury Departnent discussions. At first, when
t he di scussions began on August 1, 2001, they were with regard to
the issuance of “a noratoriumon capitalization of intangibles in
exam nati ons pendi ng i ssuance of regulations”. Beginning on
January 10, 2002 (when “Treasury, the Chief Counsel, and

Comm ssi oner (LMSB) decided that gui dance shoul d take the form of
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an * * * (ANPRM) and shoul d not inpose a noratorium on
exam nation”), the discussions turned to the drafting of the
ANPRM which was filed with the Federal Register on January 23,
2002, and published the followi ng day. See 67 Fed. Reg. 3461
(Jan. 24, 2002).

Anot her docunent obtained by petitioners pursuant to their
FO A request and attached to their reply to respondent’s
objection to the notions is a nenorandum dated February 26, 2002,
and entitled “Mnorandum for LMSB and SB/ SE [ Snal | Busi ness/
Sel f - Enpl oyed Di vi si on] Enpl oyees” (the LMSB- SB/ SE nmenorandum or
the menmorandum. The nenmorandumis fromthe conm ssioners of
t hose two divisions, and the subject of the nenorandumi s:
“Quidelines for the Application of Advance Notice of Proposed
Rul emaki ng for Intangi bles Under Secs. 263(a)”. The nenorandum
advises: “The rules and standards in the ANPRM are not Service
position and do not provide any authority for the concession of
[capitalization issues discussed in the ANPRM.” The nenorandum
notes, however, the statenent in the ANPRMthat “the IRS and
Treasury Departnment expect to propose [the 12-nonth rule]” and

that that rule “would be consistent with * * * U S. Frei ghtways

Corp. v. Comm ssioner, 270 F.3d 1137 (7th G r. 2001), [revg. 113

T.C. 329 (1999)] * * * [which] recognized a ‘a one-year rule for
pur poses of allow ng a deduction for prepaid |icense fees and

i nsurance prem uns.” The nmenorandum states that, although “the
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ANPRM does not provide authority for present application of a 12-
month rule, it is likely that Treasury and the Service w |l
ultimately adopt such a rule in regulations”. The nenorandum
concludes: “Gven this likelihood, and considering the opinion

in U S. Freightways Corp., we mnmust consider whether it is an

efficient utilization of our resources to propose capitalization
of those expenditures, particularly in light of the relatively
short tax deferral period (one taxable year) that results from
the application of the 12-nonth rule.” Accordingly, the

menor andum recommends that, wth respect to “exam nations
initiated prior to the release of the regulations”, the issue of
whether to capitalize “certain short-termexpenditures * * *
shoul d be pursued”, but only where the exam nation “has [already]
resulted in the preparation of a Form 5701, Notice of Proposed
Adj ust nent (LMSB), or Form 4549, Revenue Agents Report (SB/SE).”
O herwi se, that issue “should not be pursued, in the absence of
contrary gui dance.”

Di scussi on

Section 7430

A. CGeneral Scope

Section 7430 provides that a taxpayer may recover reasonable
costs, including attorney’s fees, incurred in connection with any
tax proceeding (admnistrative or judicial) against the United

States if the taxpayer is the prevailing party in the proceedi ng.
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Section 7430(c)(4)(B) provides that a taxpayer shall not be
treated as the prevailing party in any proceeding if the United
States establishes that its position in the proceedi ng was
substantially justified. See sec. 7430(c)(4)(B)(i). The
position of the United States in an adm nistrative proceeding is
established as of the earlier of (1) the date the taxpayer
receives notice of a decision of the IRS Ofice of Appeals, or
(2) the date of the notice of deficiency. Sec. 7430(c)(7)(B)
The position of the United States in a deficiency proceeding in
this Court is that set forth in the Comm ssioner’s answer. E.g.,

Maggie Mgnt. Co. v. Comm ssioner, 108 T.C 430, 442 (1997); see

sec. 7430(c)(7)(A).

B. Substantial Justification

For purposes of section 7430, a position of the United
States is substantially justified if it has a reasonable basis in

both | aw and fact. E. g., Maggie Mgnt. Co. v. Conm sSsioner, supra

at 443. The determ nation of the reasonabl eness of that position
i s based upon the avail able facts that fornmed the basis for the
position, as well as any controlling | egal precedent. 1d. The
inquiry is not a static one; that is, a position of the United
States that was reasonabl e when established may becone
unreasonable in |ight of changed circunstances. See, e.g., Wisie

v. Comm ssioner, 86 T.C 962, 969 (1986); see also sec. 301.7430-

5(c)(2), Proced. & Adm n. Regs. (any award of adm nistrative
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costs may be limted to costs attributable to the portion of the
proceedi ng during which the position of the I RS was not
substantially justified). The fact that respondent ultimately
concedes an issue does not, by itself, establish that his prior
position with respect to that issue was unreasonable. Magqgie

Mont. Co. v. Conmi ssioner, supra at 443. However, it is a factor

that nay be considered. 1d.

There is a rebuttabl e presunption of no substanti al
justification if the IRS “did not followits applicable published
gui dance in the adm nistrative proceeding.” Sec.
7430(c)(4)(B)(ii). The term “applicabl e published guidance” is
defined to nean “(1) regulations, revenue rulings, revenue
procedures, information rel eases, notices and announcenents, and
(rr) *» * * private letter rulings, technical advice nmenoranda,
and determnation letters [issued to the taxpayer].” Sec.
7430(c)(4)(B)(iv). Section 7430(c)(4)(B)(iii) requires that
courts “take into account whether the United States has lost in
courts of appeal[s] [sic] for other circuits on substantially
simlar issues” in determ ning “whether the position of the
United States was substantially justified”.

1. Summary of the Parties’ Argunents

A. Petitioners’ Argunents

Petitioners make the follow ng argunents in support of their

position:
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(1) Beginning on March 21, 2000, when the IRS released its
2000 Priority Guidance Plan, listing “loan origination costs”
anong the expenditures to be addressed in “[g]uidance on
deduction and capitalization”, respondent was “pursuing” the
petitioners for deficiencies “under a litigating position
[capitalization of such costs] that * * * [he] knew * * * would
soon be reversed.” Petitioners reason that respondent’s
litigating position, even though ultimately successful in Lychuk

v. Comm ssioner, 116 T.C. 374 (2001), was not substantially

justified because respondent’s placenent of the issue of “loan
origination costs” on the tax accounting issues list for priority
gui dance “shows not only the high priority accorded to the issue
by the IRS at | east as of March 2000, but also the IRS
affirmative intent to actually publish guidance * * * on this
controversial issue in 2000.” Petitioners also point to the
internal IRS and joint |RS — Treasury Departnent neetings in
2001 through 2002, which ultimately led to the January 24, 2002,
i ssuance of the ANPRM Petitioners consider those neetings
evi dence of respondent’s then present intent to concede issues
that petitioners were being forced to litigate in the
consol i dated cases during that timefrane.

(2) Under section 7430(c)(4)(B)(iii), we nust take into
account the fact that the Comm ssioner’s position was overrul ed

in PNC Bancorp, Inc. v. Conm ssioner, 212 F.3d 822 (3d Cr
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2000), and Wells Fargo & Co. and Subs. v. Conm ssioner, 224 F.3d

874 (8th Cr. 2000), in determ ning whether respondent’s present
position seeking to capitalize ACC s |oan origination/acquisition
costs and professional fees was substantially justified.
Petitioners argue that respondent was not substantially justified
inlitigating his position before “finally conceding” after “two

years had past [sic] since the PNC and Wells Fargo circuit court

deci sions.”

(3) Because respondent did not concede the | oan
origination/acquisition costs and professional fees issues until
June 10, 2002, which was nonths after the issuance of the ANPRM
Announcenent 2002-9, 2002-1 C. B. 536, and CCN 2002-21, and years
after the issuance of Rev. Rul. 99-23, 1999-1 C.B. 998, %
respondent “did not follow * * * [his] own published gui dance,
[and, therefore, he] nust neet a higher standard of proof to
rebut the presunption [of no justification] created by * * *

[ section] 7430(c)(4)(B)(iit) * * * [, which he] has not net”.

B. Respondent’s Argunents

1. Loan Origi nati on/ Acqui sition Costs

Capitalization is substantially justified by the Court’s

decision in Lychuk v. Conm ssioner, supra, which upheld the

Comm ssioner’s capitalization of costs identical to those at

issue in the consolidated cases; i.e., enployee salaries and

13 See supra note 11.
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benefits paid by ACC in connection with its |oan origination/
acquisition activities.

2. Pr of essi onal Fees

Capitalization is “consistent with the capitalization
argunents presented for the | oan origination/acquisition and
of fering expenses of ACC in [Lychuk].” Respondent argues that
“the professional fees at issue were related to ACC s securing a
line of credit with NBD Bank, N. A, and, thus, were simlar to
the offering expenses incurred in securing the source of
borrowing in Lychuk.” Also, like the offering expenses
capitalized in Lychuk, they established an intangible asset (a
line of credit) that “extended beyond the year in which the fees
were incurred.”

3. Tineliness of Respondent’s Concessi ons

a. Loan Origi nati on/ Acqui sition Costs

Respondent’s April 19, 2002, concession that petitioners’
| oan origination/acquisition costs for the audit years are
deducti ble, just over 1 nonth after the issuance of CCN 2002-21,
on March 15, 2002 (wherein the IRS announced that it would no
| onger seek to capitalize enpl oyee conpensation related to a
capital transaction other than bonuses and conmm ssions paid with

respect to the transaction), was tinely.
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b. Pr of essi onal Fees

Respondent does not appear to consider tineliness to be an
i ssue because the deductibility of petitioners’ professional fees
for the audit years was conceded (first in the trial menmorandum
filed May 31, 2002, and, again, in the Stipulation of Settled
| ssues filed June 10, 2002), in deference to the anticipated (but

not yet formally adopted) 12-nonth rule.

I11. Analysis
A. | nt r oducti on

Petitioners’ argunent that respondent’s proposed

capitalization of the | oan origination/acquisition costs and

prof essional fees at issue was not substantially justified within
t he nmeani ng of section 7430(c)(4)(B) appears to proceed down
three separate but, ultimtely, converging roads: Respondent has
been inproperly litigating against (1) a position that he knew,
as early as March 21, 2000, would be adopted by the IRS; (2)
controlling, adverse caselaw in certain U S. Courts of Appeals

(PNC Bancorp, Inc. v. Conm ssioner, 212 F.3d 822 (3d G r. 2000),

and Wlls Fargo & Co. and Subs. v. Comm ssioner, 224 F.3d 874

(8th Cir. 2000)); and (3) his own published guidance in the form
of Rev. Rul. 99-23, 1999-1 C. B. 998, the ANPRM i ssued January 24,
2002, Announcenent 2002-9, issued February 15, 2002, and CCN

2002-21 issued March 15, 2002. Petitioners’ first two approaches

relate to the deductibility of the loan origination/acquisition
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costs. Their third approach relates to the deductibility of both
t hose costs and the professional fees, and it posits that
respondent’ s concession in June of 2002 of both issues, alnost 3
nont hs after the issuance of CNN 2002-21 and 4 nonths after
i ssuance of the ANPRM and Announcenent 2002-9 (and sonme 3 years
after the issuance of Rev. Rul. 99-23) was not tinely. W
consi der each argunment in turn.

B. Ef fect of Respondent’s Litiqgating Against a Position
Li kely To Be Adopted in the Future

Petitioners characterize the listing of “loan origination
costs” as an itemslated for 2000 I RS published gui dance as a
step that “evidences years of intensive, and ultimately
successful, | obbying by the Iikes of the | NDOPCO Coalition to
inpress its views on the IRS.” Petitioners appear to be
suggesting that the selection of |oan origination costs for 2000
publ i shed gui dance was tantanount to an | RS decision, on March
21, 2000, to treat those costs as deductible in the taxable year
incurred. Therefore, respondent was not substantially justified
in seeking to capitalize petitioners’ |oan origination/
acquisition costs in 2000, despite the subsequent 2001 deci sion

of the Tax Court in Lychuk v. Comm ssioner, 116 T.C. 374 (2001),

sust ai ning the Comm ssioner’s capitalization of those costs. W
di sagr ee.
As noted supra, there is a rebuttable presunption of no

substantial justification if respondent fails to follow his own
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“appl i cabl e published guidance in the adm nistrative proceedi ng”.
Sec. 7430(c)(4)(B)(ii). The term “applicable published guidance”
is defined to nean “regul ati ons, revenue rulings, revenue
procedures, information rel eases, notices, and announcenents,”
and, if issued to the taxpayer, “private letter rulings,
techni cal advice nenoranda, and determ nation letters.” Sec.

7430(c)(4)(B)(iv); see al so Rauenhorst v. Conmm ssioner, 119 T.C.

157, 170-171 (2002), wherein we refused “to allow * * * [the
Comm ssi oner’ s] counsel to argue the legal principles of * * *
[ court] opinions against the principles and public guidance
articulated in the Comm ssioner’s currently outstandi ng revenue
rulings.”

The 2000 Priority CGuidance Plan does not constitute
“appl i cabl e published gui dance” that would trigger a rebuttable
presunption of no substantial justification pursuant to section
7430(c)(4)(B)(ii) because it is not anong the I RS pronouncenents
listed in section 7430(c)(4)(B)(iv). And because it was not a
revenue ruling (or guidance of conparable stature), it did not,

under Rauenhorst, prohibit respondent fromlitigating to require

the capitalization of |oan origination/acquisition costs. Mre
fundanmental ly, the 2000 Priority CGuidance Plan is not the type of
“gui dance” contenplated by either section 7430(c)(4)(B)(ii) or
Rauenhorst. It is, onits face, no nore that an infornal

announcenent of anticipated “gui dance projects” that “may be
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publ i shed in 2000", not specific guidance to taxpayers on any
particul ar issue. Petitioners’ suggestion that the inclusion of
| oan origination costs in the list of planned projects was
i ntended to be an unanbi guously favorable response to taxpayer
| obbying efforts to have the IRS treat those costs as deductible
in the year incurred is sheer speculation without support in the
record.

Petitioners also inply that they were inproperly required to
“expend their resources” litigating the deductibility of |oan
origination/acquisition costs while the IRS and Treasury
Departnent had neetings, in My, June, and July 2001, in
connection wth the project that eventually led to the IRS s
“change in litigating position” with respect to those costs. The
internal IRS and the I RS-Treasury Departnent neetings and
correspondence referred to in the case history report form
reflect efforts to reach a decision on the capitalization of
vari ous types of expenses, including those at issue in the
consol i dated cases, not the decision itself. |In fact, the
di scussi ons, between August 1, 2001, and January 10, 2002,
concerning the issuance of a “noratoriunf on I RS exam ners
capitalizing intangibles, pending issuance of regul ations, were
aborted when it was decided to issue the ANPRM and “not inpose a

noratoriumon capitalization of intangibles in exam nations”.
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We concl ude that none of the internal adm nistrative actions
referred to by petitioners indicate a present intent to permt a
deduction for |oan origination/acquisition costs in the year
incurred. Moreover, even if they did, those actions do not
constitute “applicabl e published gui dance” under section

7430(c)(4)(B)(ii), (iv), or “public guidance” under Rauenhorst v.

Conmi ssi oner, supra. Therefore, none of those actions is

sufficient to support the conclusion, or even raise a
presunption, that respondent was not substantially justified in
seeking to capitalize ACC s 1996 through 1998 | oan origi nation/
acqui sition costs.

C. Controlling Effect of the Courts of Appeals Decisions in
PNC Bancorp and Wells Fargo

Petitioners argue that, after the decisions in PNC Bancorp,

Inc. v. Conmm ssioner, 212 F.3d 822 (3d Gr. 2000), and Wlls

Fargo & Co. and Subs. v. Conm ssioner, 224 F.3d 874 (8th Cr

2000), reversing this Court’s capitalization of enpl oyee

sal ari es, respondent was inproperly seeking to establish a split
of authority in the U S. Courts of Appeals by continuing to
l[itigate the deductibility of the |oan origination/acquisition
costs. In support of that argunent, petitioners cite section
7430(c)(4)(B)(iii), which requires that we “take into account
whet her * * * [respondent] has lost in courts of appeal[s] [sic]
for other circuits on substantially simlar issues”. Petitioners

also cite two cases in which the Court of Appeals for the Fifth
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Circuit awarded attorney’s fees pursuant to section 7430 under
circunstances in which the Comm ssi oner appeal ed an adverse
deci sion of the Tax Court in the face of adverse decisions on the

sanme issue in other courts of appeals. See Allbritton v.

Comm ssi oner, 37 F.3d 183, 184-185 (5th Cr. 1994), affg. T.C

Menp. 1993-490; Estate of Perry v. Conmmi ssioner, 931 F.2d 1044,

1046 (5th Gir. 1991).

In Lychuk v. Conmm ssioner, 116 T.C at 405-406, we

di stingui shed the facts of that case fromthe facts in Wlls

Fargo & Co. and Subs. v. Commi ssioner, supra. W said that, in

Wells Fargo, the services perfornmed by the bank’s enpl oyees as to

the capital transaction under consideration “were extraordinary
in the daily course of their enploynment * * *.  They woul d have
been paid the sane sal aries regardl ess of whether the transaction

was consummated.” Lychuk v. Comm ssioner, supra at 405. By

contrast, in Lychuk (and in the consolidated cases) the enpl oyees
spent much or all of their time working on installnent contract
acquisitions, and the enpl oyees’ conpensation “hinged directly on
t he nunber of installnent contracts [acquired by ACC]”. 1d. at

405. W also stated our belief in Lychuk that PNC Bancorp, Inc.

v. Conmm ssioner, supra, is not “so factually distinguishable from

the instant case [and, by extension, fromthe consolidated cases]
to support contrary results.” 1d. at 407. The issue, then, is

whet her the 2000 reversal of this Court by the Court of Appeals
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for the Third Crcuit in PNC Bancorp requires a finding that

respondent was not substantially justified in seeking to
capitalize ACC s |loan origination/ acquisition costs. W do not
bel i eve so.

At the tinme the notices of deficiency were issued to
petitioners, capitalization of enployee salaries allocable to
capital transactions had, in various instances, been upheld by

the Supreme Court in Conm ssioner v. ldaho Power Co., 418 U. S. 1,

13 (1974), by other U S. Courts of Appeals (e.g., NCNB Corp. V.

United States, 651 F.2d 942, 963 (4th Cr. 1981), vacated on

ot her grounds 684 F.2d 285 (4th Cr. 1982); Cagle v.

Comm ssi oner, 539 F.2d 409, 415-416 (5th Gr. 1976) (fee paid to

managi ng partner of a partnership), affg. 63 T.C. 86 (1974);

Briarcliff Candy Corp. v. Comm ssioner, 475 F.2d 775, 781 (2d

Cr. 1973), revg. and remanding T.C. Meno. 1972-43), by the Court

of Jdains in S. Natural Gas Co. v. United States, 188 C. d.

302, 412 F.2d 1222, 1265 (1969), and by the Tax Court (e.g.,

Norwest Corp. v. Comm ssioner, 112 T.C 89 (1999); PNC Bancorp,

Inc. v. Conm ssioner, 110 T.C 349 (1998); Perlnutter v.

Commi ssioner, 44 T.C 382, 404 (1965), affd. 373 F.2d 45 (10th

Cr. 1967)).
The cases cited by petitioners, in which attorney’s fees
wer e awar ded under section 7430, are readily distinguishable. 1In

Allbritton v. Conmm ssioner, supra, the Conm ssioner’s position
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had been previously rejected by three U S. Courts of Appeals, by
this Court (upon reconsideration of a decision that had been
reversed on appeal), and by “several” U S. District Courts. The
Court of Appeals stated that it had been unable to “find a single
publ i shed opi ni on supporting the Conm ssioner’s position.”

Allbritton v. Comm ssioner, id. at 184. In Estate of Perry v.

Conmi ssi oner, supra at 1046, the Cormm ssioner had |ost “identical

appeals in two other circuits”, and the Court of Appeals for the
Fifth Crcuit rejected the Conm ssioner’s argunent that a
contrary decision by that sanme court justified his litigating
position nerely because that decision had not been specifically
overruled. The Court of Appeals noted that, in the context of an
anmendnent to the Code, “the clear and unequi vocal |anguage of

whi ch unm st akably overrules” its earlier decision, “the absence
of a new decision * * * does not equate with unsettled | aw or
first inpression”. |1d. Unlike the circunstances present in

Allbritton and Estate of Perry, respondent in the consolidated

cases can point to nunerous cases that reasonably support his
[itigating position.
We concl ude that the decisions of the Courts of Appeals in

PNC Bancorp, Inc. v. Conm ssioner, supra, and Wlls Fargo & Co.

and Subs. v. Conm ssioner, supra, did not preclude respondent’s

reliance on inconsistent Suprenme Court, Courts of Appeals, Court

of Clains, and Tax Court authority (buttressed in May 2001, by



- 30 -
our decision in Lychuk) in litigating the deductibility of the
| oan origination/acquisition costs. Therefore, those cases do
not require us to decide that respondent was not substantially
justified in seeking to capitalize those costs.

D. Controlling Effect of Rev. Rul. 99-23, the ANPRM
Announcenent 2002-9, and U.S. Frei ghtways Corp.

1. Rev. Rul. 99-23

Petitioners argue that respondent’s issuance of Rev. Rul.
99-23, 1999-1 C. B. 998, and his concession based on that ruling

in Wells Fargo & Co. and Subs. v. Commi ssioner, supra, of the

deductibility of the costs attributable to the “investigatory
stage” of the transaction results in a presunption under section
7430(c)(4)(B)(ii) of no substantial justification for
respondent’s litigating position with respect to the |oan
origination/acquisition costs.

As noted supra note 11, Rev. Rul. 99-23, 1999-1 C B. at
1000, classifies as an expense eligible for anortization as a
startup expenditure under section 195 (and, in the context of a
busi ness expansi on, as a deducti bl e expense) “investigatory
costs” that are “paid or incurred in order to determ ne whet her
to enter a new business and whi ch new business to enter”.

Al though there is an undeniable simlarity between the
“investigatory costs” described in Rev. Rul. 99-23, supra, as
eligible for anortization under section 195 and the credit

anal ysis activities performed by ACC s enpl oyees preparatory to
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ACC s purchase of any installnment contract, we find that
respondent’ s refusal to concede the deductibility of the | oan
origination/acquisition costs in light of Rev. Rul. 99-23, supra
was substantially justified.

Respondent does not address the relevance of Rev. Rul. 99-
23, 1999-1 C.B. 998, to the deductibility of the |oan
origination/acquisition costs in his objection to the notions.
He does, however, address the applicability of that ruling to
costs incurred in connection with the acquisition of credit card
receivables in an IRS field service advice nenorandumto the
Associ ate Area Counsel (LMSB), Philadel phia (Field Service Advice
200136010 (Sept. 7, 2001)) (the FSA), which we assune expresses
respondent’s position on that issue. The costs in question are
descri bed as “expenses of determ ning whether to acquire certain
| oans, and which |loans to acquire”, a description that resenbl es
the credit analysis activities of ACC s enployees. In the FSA
respondent concludes that “no expression of congressional intent,
and neither * * * [section] 195 nor its legislative history,
suggest [sic] that costs of investigating the acquisition of a
specific capital asset are currently deductible”. Respondent

concludes that “the holdings in Rev. Rul. 99-23 are not

4 Al though they have no precedential status, field service
advi ce nmenoranda may be cited as an expression of the
Commi ssioner’s position. See Rhone-Poul enc Surfactants &
Specialities, L.P. v. Conm ssioner, 114 T.C. 533, 543 (2000),
appeal dism ssed and remanded 249 F. 3d 175 (3d Cr. 2001).
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inconsistent wwth the capitalization of the acquisition costs at
issue [in the FSA]".

The | egislative history of section 195 | ends support to
respondent’s position in the FSA that that provision was not
intended to apply to the cost of investigating the acquisition of
a specific capital asset. H Rept. 96-1278, 1980-2 C.B. 709, is
the report of the Conmttee on Ways and Means (the conm ttee)

t hat acconpanied H R 7956, which, when enacted in the
M scel | aneous Revenue Act of 1980, Pub. L. 96-605, sec. 102, 94
Stat. 3522, added section 195 to the Code. |In describing the
pre-section 195 |law, the commttee nmakes the foll ow ng
observati on:
Expendi tures made in acquiring or creating an
asset which has a useful |ife that extends beyond the

taxabl e year normally nust be capitalized. These costs
ordinarily may be recovered through depreciation or

anorti zation deductions over the useful |life of the
asset. However, costs which relate to an asset with
either an unlimted or indeterm nate useful life nay be

recovered only upon a disposition or cessation of the
business. [H Rept. 96-1278, 1980-2 C. B. at 712.]

Under the headi ng “Reasons for change”, the commttee expresses
its belief that providing “for the anortization of business
startup and investigatory expenses w |l encourage formation of
new busi nesses and decrease controversy and litigation arising
under present law with respect to the proper incone tax
classification of startup expenditures.” 1d. Those statenents,

when read together, indicate that the commttee vi ewed
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i nvestigatory and startup costs in connection with the
acqui sition of a new business as particularly apt candi dates for
anortizati on because the taxpayer’s recovery of those costs
ot herwi se woul d not be available until disposition or abandonnent
of the new business. The commttee, thus, appears to view
section 195 as an exception to the rule that the costs of
“acquiring or creating an asset which has a useful life that
ext ends beyond the taxable year normally nust be capitalized”, a
rule that the commttee views as intrinsically fair when the
costs are not incurred in connection with the acquisition of a
busi ness, since, in that situation, the costs are normally
recovered over the useful life of the asset. 1d.

Al so, because (1) ACC was in the business of acquiring
deal er installnent contracts and (2) the credit analysis
activities related to specific installnent contracts that had
been sel ected for acquisition, solely contingent on the debtor’s
creditworthiness, it is not at all clear that those activities
are not akin to the post- “final decision” “‘due diligence’
and/or ‘investigatory’ expenses” capitalized by the Court of

Appeals for the Eighth Crcuit in Wlls Fargo & Co. and Subs. v.

Conmi ssi oner, 224 F.3d at 889.

In light of the foregoing, we find that respondent was
substantially justified in not considering Rev. Rul. 99-23,

supra, to be controlling published guidance requiring the | oan
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origination/acquisition costs to be treated as deductible in the
year incurred.

2. The ANPRM and Announcenent 2002-9

Petitioners suggest that, after the January 24, 2002,
i ssuance of the ANPRM and the February 15, 2002, issuance of (the
i dentical) Announcenent 2002-9, which indicate the future
adoption of the 12-nonth rule, respondent was not substantially
justified in taking the position, expressed in the LNMSB- SB/ SE
menor andum that | RS exam ners should pursue the capitalization
of expenses that woul d be deductible under the 12-nonth rul e
provi ded the issue had already been raised in a revenue agent’s
report or in a notice of proposed adjustnent. Petitioners also
suggest that the LMSB-SB/ SE nenorandumis indicative of an
i nproper IRS policy (pursued in the consolidated cases) “to
continue with a case based on a litigating position that
Respondent wi |l soon change, unless it is decided to be an
inefficient use of their resources.” W interpret petitioners’
position to be that, after the issuance of the ANPRM and
Announcenment 2002-9, respondent was no | onger substantially
justified in litigating the capitalization of either the
prof essional fees or the |oan origination/acquisition costs.

The ANPRM and Announcenent 2002-9 do not advi se taxpayers of
an | RS decision to cease capitalizing costs related to

i ntangi bl es that had been previously subject to capitalization by
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the Comm ssioner. Rather, as noted supra, they describe “rules
and standards” that the IRS and Treasury “expect to propose” (not
final rules and standards), and they invite public conmments
“regardi ng those standards”. Although they suggest that a
deduction for “all enpl oyee conpensation” (which would include
ACC s |l oan origination/acquisition costs) m ght be proper, that
approach is only one of several alternative approaches to the
treat nent of enpl oyee conpensati on suggested therein; and
deductibility of ACC s professional fees under the 12-nonth rule
is, at best, unclear, as those costs are not anong the costs
specifically referred to as deductible when they fall within the
12-nmonth rule. Mreover, to conclude that the ANPRM and
Announcenent 2002-9 constitute “applicabl e published gui dance”
under section 7430(c)(4)(B)(iv), binding on respondent with
respect to the capitalization rules discussed therein, would be
to negate the Decenber 31, 2003, effective date provided in the
final 1 NDOPCO regul ations and anticipated in the proposed
regul ations, a date that respondent has uniformy enforced in
connection with requests to change to a nethod of accounting
provi ded by the final regulations (and, in particular, by section
1.263(a)-4(f)(1), Incone Tax Regs., which sets forth the 12-nonth
rule). See Rev. Proc. 2004-23, sec. 2.07, 2004-1 C.B. 785, 786.

Under section 7430(c)(4)(B)(iv), “notices” and

“announcenents” are included in the list of IRS pronouncenents
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that constitute “applicabl e published gui dance” for purposes of
establishing a rebuttable presunption of “no justification” under
section 7430(c)(4)(B)(ii). Proposed regul ations are not included
inthat list. As an “advance notice of proposed rul emaki ng”,
bot h the ANPRM and Announcenent 2002-9 are no nore than “advance
notice” of a future issuance (proposed regul ations) that, when

i ssued, will not constitute “applicabl e published gui dance”.
Therefore, it is not clear that such pronouncenents can, under
any circunstances, constitute “applicabl e published gui dance”.

It is not necessary to resolve that issue in this case, however
because the ANPRM and Announcenent 2002-9 do not constitute

“gui dance” in any sense of that term They nerely suggest
princi pl es of expense capitalization or deductibility that may be
adopted in the future. They do not purport to change existing
adm nistrative positions. Therefore, they did not negate the
authorities under the then existing | aw (di scussed supra) that
render respondent’s litigating position with respect to |oan
origination/acquisition costs and professional fees substantially
justified.

Moreover, we find no inequity or inpropriety in respondent’s
decision, reflected in the LMSB-SB/ SE nenorandum to capitalize
sel ectively expenses that otherw se would be deducti bl e under the
12-nonth rule, if and when adopted, in order to acconplish an

“efficient utilization of * * * resources”. The IRS is not
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precluded fromchallenging the tax treatnent of an itemwth
respect to less than all simlarly situated taxpayers subject to
such challenge. As stated by the Court of Federal Clains in Gty
of Galveston v. United States, 33 Fed. d. 685, 707-708 (1995),

affd. 82 F.3d 433 (Fed. Gr. 1996):

The nmere fact that another taxpayer has been treated
differently fromthe plaintiff does not establish the
plaintiff’s entitlenent. The fact that all taxpayers
or all areas of the tax |aw cannot be dealt with by the
I nternal Revenue Service wth equal vigor and that
there thus nay be sone taxpayers who avoid paying the
tax cannot serve to release all other taxpayers from
the obligation. The Comm ssioner’s failure to assess
defi ci enci es agai nst sone taxpayers who owe additional
tax does not preclude the Conm ssioner from assessing
defi ci enci es agai nst ot her taxpayers who admttedly owe
addi tional taxes on the sane type of incone. A

t axpayer cannot prem se its right to an exenption by
show ng that others have been treated nore generously,
leniently or even erroneously by the IRS. The fact
that there nay be sone taxpayers who have avoi ded
paying a tax does not relieve other simlarly situated
taxpayers from paying their taxes. [Fn. refs.

omtted.]

Accord Austin v. United States, 611 F.2d 117, 119-120 (5th G

1980); Kehaya v. United States, 174 C. d. 74, 355 F.2d 639, 641

(1966) .

3. U.S. Frei ghtways Corp

We al so concl ude that the adoption of the 12-nonth rul e by

the Court of Appeals for the Seventh Crcuit in US. Freightways

Corp. v. Comm ssioner, 270 F.3d 1137 (7th G r. 2001), revg. 113

T.C. 329 (1999), does not require a finding that respondent was

not substantially justified in seeking to capitalize expenses
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ot herwi se deductible under that rule (in this case, the
prof essional fees) after the issuance of that decision on

Novenber 6, 2001. U.S. Freightways Corp. is inconsistent with

t he decision of this Court, which it reversed, and wth the
decisions of other U S. Courts of Appeals, which have held or
suggested that expenses that give rise to property with alife
ext endi ng beyond the taxable year in which the expense is

incurred nmust be capitalized. See, e.g., Jack’s Cookie Co. V.

United States, 597 F.2d 395, 402 (4th Cr. 1979); Am D spenser

Co. v. Conm ssioner, 396 F.2d 137, 138 (2d Gr. 1968), affg. T.C.

Meno. 1967-153; Sears Ol Co. v. Conm ssioner, 359 F.2d 191, 197

(2d Gr. 1966), affg. in part, revg. in part, and remanding T.C

Meno. 1965-39; Commi ssioner v. Boylston Mt. Association, 131

F.2d 966, 968 (1st G r. 1942), affg. a Menorandum Opi ni on of the
Board of Tax Appeals. Those cases provide substanti al
justification for respondent’s attenpt to capitalize the

pr of essi onal fees, despite the decision of the Court of Appeals

in U S. Freightways Corp

E. Tinmeliness of Respondent’s Concessi ons

Respondent’s initial published guidance that he woul d no
| onger contest or litigate the deductibility of enpl oyee
conpensation (here, the | oan origination/acquisition costs)
appeared on March 15, 2002, with the issuance of CCN 2002-21, and

his initial published guidance adopting the 12-nonth rule
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(applicable to the professional fees) was the pronul gati on of
section 1.263(a)-4(f)(1), Inconme Tax Regs., as part of the final
| NDOPCO regul ati ons, effective December 31, 2003.! Respondent’s
concession wth respect to the deductibility of the professional
fees was obviously tinely as it preceded respondent’s adopti on of
the 12-nonth rule. The only remaining issue is whether
respondent’s April 19, 2002, concession with respect to the
deductibility of the |l oan origination/acquisition costs was
tinmely.

Respondent’ s concession with respect to the deductibility of
the | oan origination/acquisition costs occurred 1 nonth and 4
days after issuance of CCN 2002-21. Respondent argues that “he
shoul d be all owed a reasonable period of tine, follow ng his
change in position * * * to concede * * * [the deductibility of
the I oan origination/acquisition costs] in pending cases”, and
that the slightly nore than 1 nonth between the issuance of CCN

2002-21 and his concession is reasonable. W agree.

15 The 12-nonth rule was al so contained in the proposed
regul ations issued on Dec. 19, 2002. Although proposed
regul ati ons do not constitute “applicabl e published gui dance”
under sec. 7430(c)(4)(B)(ii) and (iv), we have considered them as
representing respondent’s position on an issue (but |acking the
effect of law). See, e.g., FEEW Wolwrth Co. v. Conm ssioner,
54 T.C 1233, 1265-1266 (1970); Allen v. Conmm ssioner, T.C Meno.
1988-166 n.44. W are not at this time required to decide
whet her proposed regul ations constitute a position agai nst which
respondent may not litigate, consistent with the rational e of
Rauenhorst v. Comm ssioner, 119 T.C 157, 170-173 (2002), because
t he proposed | NDOPCO regul ations, like the final regulations,
post date respondent’s concessions in the consolidated cases.
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In Stieha v. Comm ssioner, 89 T.C. 784, 791 (1987), we

stated that the Comm ssioner nust review the taxpayer’s case,
foll ow ng adverse, controlling litigation, “in a reasonable and

timely manner”. Accord Md-Del Therapeutic CGr., Inc. v.

Comm ssioner, T.C Menp. 2000-383. Correspondingly, respondent

nmust denonstrate that he acted “in a reasonable and tinely
manner” after the issuance of CCN 2002-21 preparatory to
concedi ng the deductibility of the |oan origination/acquisition
costs. W find that he so acted. Respondent’s counsel, M.

Ski nner, was under instructions to confirmhis office’s position
with respect to the consolidated cases in |light of CCN 2002-21,
and i medi ately upon obtaining confirmation that he shoul d
concede the deductibility of the | oan origination/acquisition
costs, he contacted petitioners’ counsel to concede that issue.
The sane or even | onger periods between the event requiring the
Conmi ssioner to concede an issue and the actual concession have

been held to be reasonable. See Harrison v. Conm ssioner, 854

F.2d 263, 265 (7th Gr. 1988) (Governnment’s conduct consi dered
“reasonabl e’ where, after being advised that the partnership in
whi ch the taxpayer was a limted partner had received a “no-
change” letter, the Governnent’s counsel conceded the case
“Wthin a nonth” during which tinme counsel “verified information
denonstrating that that was the proper course”), affg. T.C Meno.

1987-52; Ashburn v. United States, 740 F.2d 843, 846, 850-851
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(11th Gr. 1984) (Government’s conduct considered “reasonabl e”
and “substantially justified” where it took 11 nonths after the
taxpayer filed his conplaint for Governnment counsel to obtain
fromthe IRS and review the rel evant adm nistrative files and,
after deciding to concede the Governnent’s case, an additional 40
days to obtain perm ssion to concede fromthe IRS and the Revi ew

Section of the Departnent of Justice); Wiite v. United States,

740 F. 2d 836, 842 (11th Cir. 1984) (CGovernnent’s concession of an
issue less than 3 nonths after taxpayer raised it in an anmended
conpl ai nt consi dered “reasonabl e’ behavi or and, therefore,

“substantially justified”); Shifrman v. Conm ssioner, T.C Meno.

1987-347 (CGovernnment’s concession within 2 nonths after the
petition was fil ed considered “reasonabl e” thereby barring

t axpayer’s recovery of litigating costs under section 7430).1

1 Harrison v. Commi ssioner, 854 F.2d 263 (7th Cr. 1998),
affg. T.C. Meno. 1987-52 and Shifrman v. Conmm ssioner, T.C Meno.
1987-347, were decided under sec. 7430 before it was anended by
the Tax Reform Act of 1986, Pub. L. 99-514, sec. 1551(d)(1), 100
Stat. 2752, to substitute “was not substantially justified” for
“was unreasonable” in describing a Governnent position that could
give rise to an award of reasonable litigation costs under that
provision. As we noted in Shifman v. Conm ssioner, supra at note
5: “this Court has previously held that the test of whether a
Governnment action is ‘substantially justified” is essentially one
of reasonabl eness” (citing Baker v. Comm ssioner, 83 T.C 822,
828 (1984)), vacated and remanded on anot her issue 787 F.2d 637
(D.C. Gr. 1986). Ashburn v. United States, 740 F.2d 843 (1l1lth
Cr. 1984), and Wite v. United States, 740 F.2d 836 (11th G
1984), were decided under the Equal Access to Justice Act (EAJA),
28 U.S. C. sec. 2412 (2000). A principal reason for the enactnent
of sec. 7430 was to extend the relief afforded by EAJA to
proceedings in this Court so that “one set of rules * * * [woul d]

(continued. . .)
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Petitioners reliance on Stieha v. Commi ssioner, supra, is

m spl aced. In that case, after this Court issued a dispositive
deci sion that caused the Conm ssioner’s position to no | onger be
substantially justified, the Comm ssioner continued to oppose the
taxpayer’s notion to dismss, ignoring our decision. The

Comm ssioner ultimtely conceded the case nore than 4 nonths
after the rel ease of our decision. Under the circunstances, we
found that the Conm ssioner’s “failure to review petitioners’
case in a reasonable and tinely manner” caused the taxpayer to
incur “nore attorneys fees than shoul d have been necessary.”

Stieha v. Conm ssioner, 89 T.C. at 791. Here, after the issuance

of CCN 2002-21, respondent’s counsel took no steps other than to
confirmhis office’s position in the consolidated cases in |ight
of that notice, and imedi ately upon being told to concede the
deductibility of the loan origination/acquisition costs at issue,
he di d so.

We concl ude that respondent was substantially justified in
not conceding the deductibility of the | oan origination/
acquisition costs until April 19, 2002, or the deductibility of
the professional fees until he filed his trial menorandum on My

31, 2002, or, alternatively, until the Stipulation of Settled

18(, .. conti nued)
apply to awards of litigation costs in tax cases whether the
action is brought in a US. District Court, the Court of C ains,
or the U S. Tax Court.” H Rept. 97-404, at 11 (1982).
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| ssues was submtted to the Court on June 10, 2002.

| V. Concl usi on

Respondent was substantially justified in seeking to
capitalize the loan origination/acquisition costs and
prof essional fees at issue in the consolidated cases until the

dates on which he conceded those issues as determ ned herein.

An appropriate order denving

petitioners’ notions for costs

under section 7430 will be issued.




